Third Coast Guard District
Covernors Island

New York, NY 10004

(212) 668-7459

T SR T A Diend
l %ﬂm v o Comndj(m&p) 64210(

CERTfFIED MAYL, RETURE RECEIPT REQUESTED ‘ 16460
_ ' C - 29 January 1981
Charles ¥. Mandell
190 Linceln Bighway
Ediseon, NI 08817

Re: DIAMOND OIL
03-946/77 mep

Pear Mr. Shur: _

The hearing you requested 1s echeduled for 1:30 PM 26 February 1981 im room -
110, building 108, Governors Island, New York, Governors Island 1s reach

by 3 Coast Guard operated ferry which departs the Battery Area of Manhattan
on a fifteen minute sehedule.

The witnesses you requested will be limited to Ms. Michsel Polédto and Mr.

A. B. Cewirtz. Mr. Joseph Marishah and Mr. Clerk Price are out of the
country in fact, Mr. Price is no longer a government employee.

Sincerély yours.‘

-J. M. MULLEN
Hearing Officer

Copy: EPA Region 2

RECEIVED
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CHARLES E MANDELL T *
" A PROFESSIONAL CO R.ATIQ\ . »
COUNSELLOR AT LAW . E S . '
190 LINCOLN HIGHWAY o a' : L | 78
EDISON, NEW JERSEY 08817 - PN 6&’ % §
CHARLES F. MANDELL - » C - - . - -~ AREA CODE 201
PAUL H. SHUR L _ T ,M=t;::f":? 494-3333
N.J. & FLA. BAR . . SRR _ o ‘ AT S
STEVEN A HERMAN .| " November 24, 1980,:* L
R - S : , T Rpprnnw}

J. M. 'Mullen, Hearing Officer ' :_ | RN DEC 1 5 19@ o _
Department of Transportation IR TR H
United States Coast Guard - v T Eéég“"‘ o
Third Coast Guard Dlstrlct L o Lo - :

. iy d P
Governors Island ' o »qlfgﬁgﬁ?ﬁfﬁ?ﬁﬁmN :

New York, New York 10004 ‘ RS ”‘ﬂ*“““e 2ol -

i s —N"

Re: Diamond Head 0il Reflnlng Corp.
Coast Guard

Dear Mr. Mullen:

We acknowledge receipt of your letter dated
November 5, 1980 with reference to the above matter. We
reiterate our request made in our letter dated March 24,
1980 for a hearing. , :

It is our opinion that w1tnesses will be necessary
to attend and testlfy at a formal hearing. We request
your assistance in obtalnlng the personal appearance of
all witnesses set forth in the memoranda-dlscovary you
have provided to us. These written memoranda raise sub-
stantial factual issues which we believe must bz resolved
prior to a decision. Therefore, we request that the Coast
Guard require the attendance of the following witnesses,
pursuant to section 1.07-50 of the Rules and Regulations: -

."\

Joseph Marlshak /
Clark Price
Michael Polito - 3 -

- AL H Gev1rtz
LA

l The memorandum report of Joseph Marlshas
regarding an oil flow on June 14, 1976 does not state the
property on which the alleged o0il flow was observed.



CHARLEs F. MANDELL

J. M. Mullen, Hearing Offlcer
November 24, - l980 ,
Page 2

2. The inspection conducted by A. H. Gevirtz on
June 22, 1976 does not specify the property on which "lakes
and lagoons" were observed. Moreover, Mr. Gevirtz has «-
stated in his memorandum that he traced the oil observed to
" the "oil lake" located on property owned by the Department of
.Transportation of the State of New Jersey, not property
owned by our client. Finally, Mr. Gevirtz refers to a:
"stream" on the "eastern corner" of New Jersey Department )
of Transportation property (not property owned by our
cllent) as hav1ng a connectlon w1th the alleged 011 flow.;

: 3 ‘While Mr. Gevirtz describes “evrdence of fresh
dikes" in the area, he does not. say on whose property he o
saw the dlkes.

4. Mr. Gevirtz states that he conducted an 1nspectlon
on June 25, 1976 where he "observed a brownish liquid
being delivered through a pipe to a lagoon in the rear
of Diamond Head."” He does not say whether or not the - .
‘lagoon was located on property owned by our client. Mr.
Gevirtz does refer to having taken photographs of the
entire area. We respectfully request copies of these
photographs in advance of a hearing for our review.

5. Mr. Gevirtz describes an inspection on June
26, 1976 in which he states that he observed a "continuousv
discharge from a four-inch pipe" in the vicinity of "an
undiked area."” Again, Mr. Gevirtz does not state on whose
property thlS four—lnch plpe was located.» C

: 6 Clark Pr:Lce, ‘in his memo dated July 12 1976 e
confirmed that the source of the oil in the marsh area . '

was from property owned by the New Jersey Department of
Transportatlon, not property owned by our cllent.

oL . We take the~p051tlon that the 1mp051tlon of a penalty ) *
e e e mby“the United -States- Coast-Guard-in a ‘summary manner without .- i se. .-
—a— hear;ng—would—be—unﬁalrT—premature and—amVXQlataonmofudae j' : -




V'Lrespon51ble for;any.v1olatlons whlch_resulted>therefrom.

CHARLES F. MANDELL

J. M. Mullen, Hearing Officer
November 24, 1980
Page 3

In addition to the foregoing, we bring to your
attention the fact that the New Jersey Department of Trans-
portation (DOT) instituted suit agalnst our client, along
with other corporations which, at various times, owned
an oil rerefinery business located on Harrison Avenue, _
Kearny, New Jersey. In this suit, the DOT has reguested .
that the courts of New Jersey impose penalties, among
other things, under the Federal Water Pollution Control
Act for the same alleged violations asserted by the Coast -
Guard. You should be aware of our client's contentlons in
the DOT lltlgatlon, including the following: B

1. The source of the alleged o0il spllls referred
to in your February 26, 1980 letter is in dispute. Our
client takes the position that the spill came from the “011
lake" located on DOT property. Thus, it is essential to
‘determine the ownership of the property where the alleged -
violation occurred. Complicating this issue is the fact
that a substantial portion of the property (where the rerefinery
was formerly located) was acquired by condemnation proceedings
instituted by the DOT in connection with the constructlon
of Interstate Highway 280. v

2. While our cllent denies that any unlawful oil
discharges were committed by it, a number of representatives
of the New Jersey Department of Environmental Protection
intervened on numerous ocassions and suggested that certain
remedial measures be taken. Some of these remedial measures
are referred to in the material which you have provided
'to us. We also note that a number of the remedial measures
were taken by the New Jersey Department of Transportation
in connection with its ownership of some of the adjacent
properties in the area. Accordingly, if the alleged discharges
were the result of actions and/or suggestions by State employees,
our client takes the position. that it should not be held

“wls that the area was habltually used bjwother partles -as.-

a dump for waste materials. There has been substantial
deposition testlmony in the DOT litigation to this effect.
We think it is necessary for this discovery to be considered
by the Coast Guard prior to rendering a decision 1n thls
matter.



" CHARLES F. MANDELL

J. M. Mullen, Hearing Officer
November 24, 1980 '
Page 4

. 4. We take the position that at the time of the
alleged discharges, the Department of Transportation had
initiated its preliminary highway construction.: This resulted
in the piling of mounds of fill and other waste material

'in the area, changing the contour of the entire area and
drainage patterns. This has a bearing on the responsibility
for any discharges that may have resulted. o

The complexity of this matter defies a simple re-
solution. Therefore, we request the opportunity to informally
discuss the above with you prior to a formal hearing. If
such a formal hearing is scheduled, we request that it be o
held sometime after January 1, 1981. . = = . o

PHS:j1




